
ARGUING ONE’S OWN  

INEFFECTIVE ASSISTANCE OF COUNSEL 

In several cases ADI has taken the position that (a) an attorney cannot ethically or

effectively argue on appeal his or her own incompetence as trial counsel because of a

conflict of interest and (b) when the ineffective assistance issue is a substantive one

directly attacking a judgment, the conflict is grave – and arguably insurmountable, thus

not waivable.  This memorandum summarizes the reasons for this position and may

provide guidance when counsel is faced with a similar situation.  

Conflict of Interest

Arguing one’s own incompetence places counsel in an untenable position, since

counsel has an inevitable personal interest, adverse to the client, in the outcome.

Counsel’s professional reputation will be impaired if the court finds ineffective

assistance.  Even counsel’s eligibility to practice law could be jeopardized.  Rule 3-

110(A) of the California Rules of Professional Conduct imposes an ethical duty to

perform legal services with competence.  Under Business and Professions Code section

6068, subdivision (o)(7), counsel must report to the State Bar any reversal based in whole

or in part on a finding of counsel’s grossly incompetent representation.  Under section

6086.7 of the same code, the court must report to the bar a modification or reversal of a

judgment based in whole or in part on incompetent representation by an attorney.  Civil

liability is another potential consequence of a finding of ineffective assistance of counsel. 

Penal Code section 1240.1, subdivision (a) requires trial counsel to “admonish the

defendant that he or she is not able to provide advice concerning his or her own

competency” when discussing potential appellate issues.

In In re Fountain (1977) 74 Cal.App.3d 715, 719, a retained attorney who had

failed to file a timely notice of appeal attempted to gain relief by a writ action alleging his

own ineffectiveness. The Court of Appeal stated that an attorney who is caught in a

conflict of interest because of the attorney’s previous dereliction of duty is “unable to

provide effective assistance of counsel” and terminated the counsel’s representation.  

In People v. Bailey (1992) 9 Cal.App.4th 1252, 1254-55, appointed counsel on

appeal was also the appellant’s trial counsel and raised ineffective assistance of counsel

issues.  The Court of Appeal stated it disapproved of the practice of appointing trial

counsel on appeal, because it allowed potential manipulation of ineffective assistance

issues by clients, could lead to counsel’s violating ethical principles and being put in an

“untenable position” if an actual conflict of interest (i.e., ineffective assistance issue)
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materialized, and would likely mean poor development of ineffectiveness issues, with

resultant vulnerability of the appeal to further attack.  (See also People v. Young (2005)

34 Cal.4th 1149, 1232 [noting “inherent conflict that arises when the same attorney

represents a defendant at trial and on direct appeal” and citing Bailey; People v. Kipp

(2001) 26 Cal.4th 1100, 1139 [citing Bailey for the proposition that arguing one’s own

incompetence is “untenable” and “an inherent conflict”]; Burns v. Gammon (8th Cir.

1999) 173 F.3d 1089, 1092, fn. 2 [“No doubt there was a conflict of interest in the present

case.  The lawyer who represented petitioner on direct appeal came from the same office

as the lawyer who had represented him at trial.  So far as an argument that trial counsel

had been constitutionally ineffective is concerned, direct-appeal counsel had a clear

conflict of interest”].)

The San Diego County Bar Association has expressed severe doubts whether

counsel may ever ethically represent a client after it has been determined that a

substantive issue will be counsel’s own ineffectiveness.  (San Diego County Bar

Association Committee on Legal Ethics, Opinion No. 1995-1, section 4.)  

Waiver of Conflict

The fact the client is advised of the conflict, strongly wants the attorney, and

purports to waive the conflict does not eliminate the problems involved in counsel’s

arguing his or her own incompetence.  At the very least, People v. Mroczko (1983) 35

Cal.3d 86, 115-116, suggests, the court must appoint separate counsel to advise the

defendants of the implications of the conflict and help them evaluate their best interests. 

Even if the client is thoroughly advised of the attorney’s adverse interests and the virtual

impossibility of the attorney’s credibly making such an argument, the efficacy of a waiver

is doubtful.

The San Diego County Bar Association ethics opinion mentioned above stated: “A

client cannot waive the duty of an attorney to practice competently.” (Opinion 1995-1,

supra, section 4, citing Los Angeles County Bar Association Formal Opinion No. 471.1.) 

Under the American Bar Association’s Model Rules of Professional Conduct, rule 1.7(b)

and the accompanying comments, certain kinds of conflicts are nonconsentable, so that

the attorney cannot ethically seek or accept the client’s consent.

 

In the analogous situation of conflicts due to a single attorney’s dual representation

of co-defendants with actually contrary interests, Klemm v. Superior Court (1977) 75

Cal.App.3d 893, said:

As a matter of law a purported consent to dual representation of litigants

with adverse interests at a contested hearing would be neither intelligent nor



Ineffective assistance of counsel is an issue when counsel is retained, as well as1

appointed.  (See People v. Bonin (1989) 47 Cal.3d 808, 834 [constitutional right to

effective assistance of counsel “protects the defendant who retains his own counsel to the

same degree and in the same manner as it protects the defendant for whom counsel is

appointed, and recognizes no distinction between the two”].)
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informed.  Such representation would be per se inconsistent with the

adversary position of an attorney in litigation . . . .”  

(Id. at p. 898; see also Fed. Rules Crim. Proc., rule  44(c).)

This position is in some tension, although not necessarily inconsistent, with a

defendant’s interest in, or right to, counsel of the defendant’s own choice.  That right is

severely limited in the context of appointed counsel and is subject to the exercise of the

court’s sound discretion.  (People v. Horton (1995) 11 Cal.4th 1068, 1098-1099; Drumgo

v. Superior Court (1973) 8 Cal.3d 930, 933-934.)  While absent adequate objective

considerations it may be an abuse of discretion to refuse to appoint qualified counsel

requested by the defendant (see Harris v. Superior Court (1977) 19 Cal.3d 786, 797-799),

the fact the attorney has an actual conflict of interest is an objectively adequate factor,

because the courts have an independent interest in ensuring judicial proceedings are

conducted consistently with attorneys’ ethical obligations.  (Wheat v. United States (1988)

486 U.S. 153, 159-163; see People v. Roldan (2005) 35 Cal.4th 646, 728 [“trial courts

have ‘substantial latitude’ to refuse a defendant’s offer to waive his attorney’s conflict of

interest”], overruled on other grounds in People v. Doolin (2009) 45 Cal.4th 390, 421, fn.

22; People v. McDermott (2002) 28 Cal.4th 946, 990 [same].) 

The fact the attorney is retained does not eliminate the problems.  The ethical

dilemma remains.  While strong policies, grounded in the Sixth Amendment, favor a

client’s right to retained counsel of choice, it might be necessary for the appellate court to

intervene to protect the integrity of its processes and avoid building in potential error that

could subject the proceedings to later attack on the ground of an incurable conflict of

interest.   In re Fountain, supra, 74 Cal.App.3d 715, 719, involved the Court of Appeal’s1

removal of a retained attorney who was attempting to argue his own ineffectiveness.  In

Wheat v. United States, supra, 486 U.S. 153, the Supreme Court upheld the lower court’s

refusal to permit a retained attorney who had represented one co-defendant to undertake

representation of another because of a substantial conflict of interest, despite the



It is unsettled whether California law protects the right to retained counsel of2

choice more broadly than does federal law, as applied in Wheat.  (Compare Alcocer v.
Superior Court (1988) 206 Cal.App.3d 951, 957 [“A court abridges a defendant’s right
to counsel when it removes retained defense counsel in the face of a defendant’s
willingness to make an informed and intelligent waiver of his right to be represented by
conflict-free counsel”] and People v. Burrows (1990) 220 Cal.App.3d 116, 125
[following Alcocer and rejecting Wheat: “California makes a defendant the master of his
fate and allows him to proceed uninterrupted . . . with counsel of his choice if the parties
involved in the conflict properly waive any potential or actual conflicts”], with People v.
Peoples (1997) 51 Cal.App.4th 1592, 1597-1599 [applying Wheat instead of Alcocer and
Burrows]; cf. People v. Jones (2004) 33 Cal.4th 234, 245, fn. 3 [“We need not decide
whether the state Constitution permits a defendant to insist on being represented by a
retained attorney who has a potential conflict of interest, for here defendant’s attorney
was appointed by the court, not privately retained by defendant”], emphasis original;
People v. Baylis (2006) 139 Cal.App.4th 1054, 1070-1071 [“Some California courts
have rejected the Wheat Court’s ‘paternalistic treatment’ of defendants, concluding that
the state Constitution makes a defendant ‘master of his own fate’”; citing Alcocer but
declining to decide whether Jones overruled it].)

The court directed the clerk to send a copy of the opinion to the State Bar.  (A.C.,3

at p. 1005.)
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willingness of all clients to waive the conflict.   (See also In re A.C. (2000) 802

Cal.App.4th 994, 1001-1002 [father whose alleged molestation of daughters was subject

of a dependency could not represent daughters in later action to destroy their juvenile

court files because of an “unwaivable conflict” in representing any of them; court should

not have accepted waivers because they hurt “the integrity of the process” and appeared

“overwhelmingly improper”] .)3

Waiver of Ineffectiveness Issue

Rather than consent to having a conflicted attorney argue an ineffective assistance

of counsel issue, a defendant might more plausibly waive the issue altogether, if it is

relatively minor as compared to other issues and a non-conflicted attorney could

reasonably decide to omit it.  Under People v. Mroczko, supra, 35 Cal.3d 86, such a

waiver would almost surely require an independent attorney’s opinion and advice to the

defendant on the matter.  It might be necessary to point out that failure to raise the issue in

the state appellate court would also waive it for purposes of federal habeas corpus review. 

(28 U.S.C. § 2254(b)(1)(A); O’Sullivan v. Boerckel (1999) 526 U.S. 838.) 



An occasional exception occurs in People’s appeals with no cross-appeal, where4

the defendant prevailed below and will not be raising issues of his or her own.  In such a
situation, ineffective assistance of trial counsel is not likely to be a factor in the appeal.
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Conclusion

The law makes counsel’s attempts to argue his or her own ineffectiveness

exceedingly problematic.  Sometimes, to be sure, counsel may raise the issue in a

contingent, or “fallback,” manner without risk of serious conflict – e.g., “If the court finds

that this belated motion to augment waives the right to a complete record, that situation

would raise the specter of ineffective assistance of appellate counsel” or “If my failure to

object to the evidence when introduced precludes a later motion to strike it, despite its

severely prejudicial effects, I may have rendered ineffective assistance.”  But when

ineffective assistance of trial counsel appears to be, in its own right, a direct and

substantial issue on appeal or a related writ, to be litigated on the merits, counsel should

not accept representation for that proceeding, whether retained or appointed.  And courts

should not accept purported waivers of the conflict, unless the issue at stake is so minor in

context that it would be objectively reasonable for a client to give it up in order to obtain

counsel of choice for the balance of the proceeding.

Because it is usually impossible to know whether ineffective assistance of trial

counsel will be an issue on appeal at the time appellate counsel is selected, as a

prophylactic measure it is generally the policy of ADI that trial counsel will not be

appointed on appeal.   This policy is basically absolute if an ineffective assistance of4

counsel issue affirmatively appears on the record.  

The courts must decide on a case-by-case basis whether a retained attorney who

acted as trial counsel also may represent the client on appeal if ineffective assistance of

counsel is a potential issue.  This office has opposed such representation when the

conflict is substantial, the client is indigent, and we judge the client and legal system

would be better served by non-conflicted counsel.

We conclude that permitting representation by counsel whose effectiveness is at

issue, whether appointed or retained, imperils the client, casts doubt on the integrity of the

appellate proceedings, opens them to later direct or collateral attack, and potentially

subjects the attorney to disciplinary action.  These severe consequences need to be

weighed heavily when a client purports to waive a conflict of interest based on the

attorney’s own past ineffectiveness.
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